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Rector Magnificus,

The brutal legacy of the twentieth century speaks bitterly of the collective in-
adequacies of international institutions and the profound failure of individual States to
live up to their most basic and compelling responsibilities. Given the profound and
long-lasting costs to a society of engaging in atrocity crimes, strengthening preventa-
tive action becomes of utmost relevance. This is emphasized by the emerging notion of
the “responsibility to protect”.

In this inaugural lecture, | will address the role of the International Criminal Court in
implementing the notion of responsibility to protect through means other than ending
impunity for past crimes.

| Humanitarian Intervention Doctrine and the Responsibility to Protect

The nineties saw the establishment, by the United Nations, or with the direct involve-
ment of the United Nations, of several international tribunals with jurisdiction over
atrocity crimes that had already taken place. These tribunals were characterized by
their primacy over national jurisdictions, their temporary nature, and the limitation of
their jurisdiction to a specific crisis situation, such as the breakup of the former Yugo-
slavia or the Rwandan genocide. As explained by Leila Sadat and Michael Scharf, they
were part of a broader post-conflict UN strategy, and their primary goal was to facili-
tate reconciliation.

Extending the basis for judicial intervention, while perpetuating a global system that
tolerated atrocity crimes through inaction, was unsustainable. As a consequence, the
nineties also saw the greatest development of the humanitarian intervention doctrine,
and its application to situations such as those in Somalia in 1993 and Kosovo in 1999.

This doctrine is based on the understanding of sovereignty as responsibility, which can
be traced back to Francisco de Vitoria and Bartolomé de las Casas. Their ideas led to
the 1542 New Laws of the Indies, which abolished native slavery for the first time in
European colonial history. In the early seventeenth century, Jesuit Francisco Suarez,
leading representative of the School of Salamanca, underscored that political power
originates in the consensus of free wills, and that men are thus entitled to disobey
even to the point of deposing an unjust government. Subsequently, Hugo Grotius, John
Locke, and the contract theorists of the eighteenth century, developed the notion of
sovereignty as responsibility so as to shape it into its current form.
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Based on this premise, the humanitarian intervention doctrine, formulated for the first
time by Hersch Lauterpacht in the immediate aftermath of World War I, justifies a
right of armed intervention into a state that is unwilling or unable to protect its own
population against atrocity crimes. According to its supporters, humanitarian interven-
tion by the United Nations, or by states with or without UN authorization, is consistent
with the principles of sovereignty and territorial integrity embraced in the UN Charter.
Such principles, they argued, aim to protect the citizens of states rather than the
States as entities. As a result, they cannot apply to States that perpetrate or otherwise
fail to prevent atrocity crimes.

Nevertheless, the humanitarian intervention doctrine has been progressively aban-
doned in the last decade for several reasons. First, it failed to provide precise criteria
to define those circumstances giving rise to the alleged right to armed intervention.

Second, it did not receive broad consensus as many argued that the UN Charter’s pro-
hibition on the use of force contains no exception for humanitarian intervention.

Third, as the notion of humanitarian intervention was limited to the reaction to actual
atrocity crimes, it left States with no other option than to choose between two unde-
sirable choices: standing by in the face of mounting civilian deaths, or deploying mili-
tary force to protect the threatened populations.

With the loss of support for the humanitarian intervention doctrine and the structural
limitations of ex-post facto judicial institutions, there was a need to identify new effec-
tive mechanisms for preventing atrocity crimes. The notion of responsibility to protect,
endorsed by the UN General Assembly at the 2005 World Summit, reaffirmed by the
UN Security Council in 2006, and further elaborated on by the UN Secretary-General in
2009, aims at fulfilling this role.

Like the humanitarian intervention doctrine, the notion of responsibility to protect is
based on the understanding of sovereignty as responsibility. Nevertheless, it has sev-
eral distinctive features, which, as Carsten Stahn has pointed out, have secured its
broad acceptance in a short period of time. First, it addresses the dilemma of interven-
tion from the perspective of those suffering from atrocity crimes rather than from the
perspective of those asserting a right to intervention.

Second, it does not limit responsibility and intervention to the reaction to actual atroc-
ity crimes. On the contrary, the notion of responsibility to protect constitutes a holistic
approach to address crisis situations based on the premise that an effective response
requires a continuing intervention that starts with the adoption of preventative meas-
ures. Only if such measures fail, reaction to actual atrocity crimes will be needed.
Moreover, the determination of the most appropriate mechanisms for reaction, in-
cluding military intervention, must be driven by the need to subsequently fulfill the
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commitment to build long-lasting peace, and promote good governance, rule of law
and sustainable development.

Third, the notion of responsibility to protect is based on a complementarity approach
with three main Pillars. According to Pillar I, States whose populations may be at risk
have the primary responsibility to protect them from the incitement and commission
of atrocity crimes. When States concerned are unable to do so because of capacity
deficits or lack of territorial control, other States, as well as the international commu-
nity at large, must support and assist them under Pillar II.

If assistance measures are of no use because of the unwillingness of national leader-
ship or the great deficit of national capacity, responsibility devolves to the interna-
tional community to take timely and decisive action under Pillar Ill, including armed
intervention in extreme circumstances. As a result, the notion of responsibility to pro-
tect can be said to place a particular emphasis on prevention. This has led, in turn, to a
shift in the focus of the debate from the criteria under which military intervention,
with or without UN authorization, may be justified, or even required, to the timely
implementation of effective preventative measures.

Il The Two Dimensions of the ICC’s Preventative Mandate: General Prevention and
Timely Intervention

As the 21% century has witnessed a change in focus from the humanitarian interven-
tion doctrine to the notion of responsibility to protect, it has also experienced a shift
from ex post facto judicial institutions to the establishment and consolidation of a
permanent International Criminal Court.

As Cherif Bassiouni has underlined, the ICC represents a rather different approach to
the adjudication of atrocity crimes because it: (i) has been created through an interna-
tional treaty by the States Parties; (ii) constitutes an independent international organi-
zation with a permanent nature; and (iii) is not part of a broader post-conflict UN
strategy. In particular, the ICC has been established with a view to act over situations
of atrocity crimes that take place after the 1° of July, 2002 in the territory of any of its
114 States Parties, and even outside such territories when there is a substantial in-
volvement of their nationals or a UN Security Council’s referral. Furthermore, the ICC
operates on the basis of a complementarity regime, according to which it can only ex-
ercise its jurisdiction when States are inactive, or they are unwilling or unable to genu-
inely carry out their own national proceedings.

There is a clear connection between the notion of responsibility to protect and the
ICC’s mandate as both have their focus on future situations of atrocity crimes, and are
based on the primary responsibility of the states concerned. Last year, the UN Secre-
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tary-General Ban Ki-moon referred to the ICC Statute as “one of the key instruments
relating to the responsibility to protect.”

In this regard, it must be noted that the ICC shares, with ex post facto judicial institu-
tions, a commitment to ending impunity as a means to promote: (i) positive general
prevention, consisting of upholding the application of international criminal law and
reinforcing the core societal values protected therein; and (ii) negative general preven-
tion or deterrence, resulting from sending the message to the world’s leadership that
those engaging in atrocity crimes will not get away with them. Such commitment is
fulfilled by combining judicial proceedings with a number of external relations, out-
reach and public information activities. The ICC’s efforts on general prevention may
assist UN officials and other stakeholders to emphasize, under Pillars Il and Il of the
notion of responsibility to protect, both the costs of engaging in atrocity crimes and
the benefits of abandonment.

Nevertheless, unlike ex post facto judicial institutions, the ICC’s preventative mandate
has a second dimension. It consists of timely intervention into situations where there
are tangible threats of future atrocity crimes, or where atrocity crimes are already tak-
ing place. It is mainly discharged by the ICC Prosecutor through his preliminary exami-
nations and investigations, and may cover a broad range of situation. This is shown by:
(i) the 9000 communications received to-date by the Prosecutor from individuals lo-
cated in more than 140 countries; and (ii) the variety of geographical locations in which
preliminary examinations or investigations have been started since 2003, which in-
clude: Afghanistan, Central African Republic, Colombia, Darfur, Democratic Republic of
Congo, Georgia, Guinea, Iraq, Ivory Coast, Kenya, Palestine, Uganda and Venezuela.

As the notion of responsibility to protect places the emphasis on prevention through
timely intervention, the ICC’s timely intervention can make a unique contribution to
discharging the responsibility of the international community under Pillars 1l and IIl of
the said notion.

Il The ICC’s Timely Intervention as a result of Tangible Threats of Future Atrocity
Crimes

Atrocity crimes are not unavoidable. They take long planning and preparation, as they
require a “collective effort” and an “organisational context”. Moreover, there is usually
sufficient information about impending atrocity crimes, which, regrettably, is ignored
or minimized by high-level national and international decision makers with competing
political agendas. Hence, statutory provisions on planning, preparation, incitement and
attempt are of the utmost relevance for the effectiveness of preventative efforts
through timely intervention.
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It may thus come as no surprise that - except for the definition of genocide which has
always been taken verbatim from the 1948 Genocide Convention - the approach taken
by the ICC Statute is rather different than that taken by the statutes of the ex post
facto judicial institutions. In the latter, as William Schabas has explained, provisions on
planning, preparation, incitement and attempt would simply have been superfluous
and were not included.

Article 25 of the ICC Statute provides for liability for attempt in relation to all atrocity
crimes, not just genocide, and attaches such liability to “action that commences the
execution of a crime by means of a substantial step”. Although this definition requires
more than just planning, the question arises as to where to draw the line between
mere preparatory acts, and conduct amounting to a substantial step for the execution
of atrocity crimes. Neither the ICC Statute nor the case law of international tribunals
provides guidance on this matter.

Some national systems, such as Germany’s, have taken a more restrictive approach
and require a direct movement towards the completion of the crime. Others, such as
the United States’, favour a broader conception by attaching liability for attempt to the
possession, collection or fabrication of the means of the crime or the tracking of the
victims of the crime.

As a result, should the ICC case law embrace a less restrictive approach? Liability for
attempt may encompass situations such as that which occurred in Rwanda, where for
sixteen consecutive months starting in January 1993, more than half a million ma-
chetes were imported and distributed, along with firearms and grenades, under the
guise of a self-defense program.

Article 25 of the ICC Statute also attaches criminal liability to acts of “public and direct
incitement to commit genocide”. Despite its limitation to the crime of genocide, its
scope of application may be significant in situations like that in Rwanda, where starting
in 1991, the media systematically incited Hutus to perpetrate violence against Tutsis,
or like that in Cambodia, where for years, the radio of the Khmer Rouge urged listeners
to “purify” the “masses of the people” of Cambodia.

Regarding the crime of aggression, the definition approved in June 2010 at the first ICC
Review Conference, attaches criminal liability to the “planning” and “preparation” of
an act of aggression. This brings the ICC Statute more in line with most national sys-
tems, in which criminal liability can arise as a result of agreeing to commit a crime,
participating in the design of a criminal plan or contributing to establish the necessary
conditions for its execution. Indeed, if today it is broadly accepted at the national level
that criminal liability arises for such preparatory acts, there is no justification to say
otherwise at the international level in relation to offenses of the magnitude and grav-
ity of atrocity crimes.
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Although the existing provisions on attempt and incitement provide a sufficient basis
for the ICC’s timely intervention, extending liability for “planning” and “preparation” to
all atrocity crimes will significantly strengthen the ICC’s preventative role. Moreover,
as senior leaders are usually directly involved in the planning and preparation of atroc-
ity crimes, focusing on this early stage of the iter criminis will reduce the controversy
over some forms of criminal liability underscored by Kai Ambos, George Fletcher,
Goran Sluiter, Herman van der Wilt, Elise van Sliedregt, Tomas Weigend, or Gerard
Werle. Furthermore, this will be in line with the ICC’s gravity threshold and Luis Mo-
reno-Ocampo’s policy of focusing on the “most responsible persons”.

As long as an individual communication or a referral letter contains tangible indicia of
attempt or incitement to commit atrocity crimes, the ICC Prosecutor must initiate a
preliminary examination. This examination aims to distinguish between: (i) those situa-
tions that require a formal investigation; and (ii) those other situations better dealt
with by other means.

To make such a determination, it is not sufficient to gather and analyze information
concerning the allegations of attempt or incitement. It is necessary to review the avail-
able information regarding inter alia: (i) the admissibility of the relevant situation, due
to the inaction, unwillingness or inability of national authorities and the gravity of the
violence; and (ii) the possible existence of substantial reasons to believe that the inves-
tigation would not serve the interests of justice.

As a result, as Antonio Cassese and David Scheffer have pointed out, the Prosecutor
can respond appropriately on grounds of admissibility or interest of justice where na-
tional authorities take meaningful steps to actually prevent atrocity crimes. Moreover,
according to article 25 of the ICC Statute, those who start the execution of atrocity
crimes by means of a substantial step shall not be liable if they abandon their efforts to
commit such crimes or otherwise prevent their completion. Hence, the Prosecutor can
close a preliminary examination into allegations of attempt or incitement if his timely
intervention has contributed to successfully defusing the threat of atrocity crimes oc-
curring.

Although at this stage, the Prosecutor cannot rely on measures of a coercive nature
and not all forms of State Party cooperation are available the potential of preliminary
examinations to incentivise national authorities should not be underestimated. As
shown by several preliminary examinations, including Georgia, Guinea, and Palestine,
the Prosecutor, in addition to receiving testimony and seeking information from reli-
able sources, may: (i) send missions to the relevant States; (ii) receive in The Hague
national delegations of members of governments, representatives of high-courts, op-
position leaders and NGOs; (iii) provide advice on those measures that should be taken
at the national level to defuse the threat of atrocity crimes; (iv) discuss a prevention
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strategy with the United Nations and other stakeholders; (v) exchange information
with national and international actors; and (vi) address in the media the evolution of
events and the degree of cooperation by national authorities.

Using diplomatic and media channels to bring the world’s attention to the plans of
senior leaders to engage in atrocity crimes, along with highlighting the possibility of
them escaping ICC prosecution should they abandon their plans and take the neces-
sary preventative measures, can be a powerful tool.

Moreover, from the perspective of ensuring a timely reaction to tangible threats of
atrocity crimes, the ICC Statute appears to offer unprecedented opportunities. While
other organs of the international community, such as the UN Security Council or the
UN General Assembly, usually require long negotiations before deciding to intervene in
a situation, the ICC Prosecutor need not consult with interested stakeholders prior to
opening a preliminary examination.

Despite the absence of conclusive evidence at this stage, it appears that the prelimi-
nary examination in Afghanistan, contributed to NATO, and in particular the United
States subsequently tightening its airstrike policy. The United States also appears to
have reaffirmed its commitment to its internal mechanisms of investigation and prose-
cution, which may have led to the opening in April 2010 of a high profile military in-
quiry into civilian deaths allegedly caused by US Special Forces.

In turn, the preliminary examination in Irag, which started upon the receipt of numer-
ous individual communications since 2003, was closed in light of the proceedings initi-
ated in the United Kingdom with regard to each instance of war crimes allegedly in-
volving British nationals.

Furthermore, the preliminary examination in Kenya appears to have strengthened the
message sent by former UN Secretary-General Kofi Annan to caution Kenyan authori-
ties that there will be no impunity for those engaging in atrocity crimes.

Whenever a preliminary examination is unsuccessful in incentivising national authori-
ties, the investigation stage, in which the Prosecutor can rely on coercive measures
and all forms of State Party cooperation, may prove to be a useful mechanism to fulfill
the ICC’s preventative mandate.

Article 53 of the ICC Statute empowers the Prosecutor to close an investigation when
“there is no sufficient basis for a prosecution”. This standard is comprised of similar
criteria to those applicable during the preliminary examination. As a result, the Prose-
cutor can close an investigation if it has served to prompt reluctant national authorities
to take meaningful steps to actually prevent the commission of atrocity crimes.
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IV The ICC’s Timely Intervention When Atrocity Crimes Are Already Taking Place

The ICC’s timely intervention can also take place in situations in which atrocity crimes
are already occurring. The focus in these situations will be on stopping ongoing atrocity
crimes. Moreover, abandonment of future crimes will not exclude liability for those
already committed. Therefore, preliminary examinations and investigations could only
be brought to an end by the Prosecutor on admissibility or interest of justice grounds.

In this context, prompting national authorities to stop ongoing atrocity crimes goes
hand in hand with: encouraging and assisting them to comply with their duties to in-
vestigate and prosecute those crimes which already occurred (positive complementar-
ity), and dividing with the ICC, particularly in cases of substantial capacity deficits, the
burden of adjudicating the crimes (cooperative complementarity). As a consequence,
supporting receptive States to strengthen their judicial systems and carry out national
proceedings is a core component of the ICC’s timely intervention.

As stated by William Burke-White and Christopher Hall, the Prosecutor, in order to
fulfil this mandate during his preliminary examinations and investigations, may rely on
those measures referred to in the previous section. In particular, the Prosecutor may
train national actors in the adjudication of atrocity crimes, and may assist them in the
establishment of protection programmes for victims and witnesses and effective sys-
tems of information management. He can also monitor and provide feedback regard-
ing the development of national proceedings, and work in coordination with other ICC
organs to increase the efficacy of overall preventative efforts.

It must be stressed that, despite the international cooperation of other stakeholders,
the national authorities of receptive States appear to have a strong preference to re-
ceive advice and guidance directly from ICC officials. As national authorities are aware
that their efforts to adjudicate atrocity crimes will be reviewed by the ICC, the ICC’s
advice and guidance is considered of the utmost importance to ensure the success of
such efforts. As a result, the potential of the ICC to strengthen, through timely inter-
vention, the rule of law and improve good governance in receptive States is major. The
preliminary examination in Colombia provides some indicia of this potential.

Investigations of those paramilitary members demobilized in Colombia since 2003 did
not start until May 2006, when the Constitutional Court upheld the center-peace of
the demobilization process: the Peace and Justice Law. Soon afterwards, the ICC
Prosecutor made public his preliminary examination, and in October 2007 and August
2008 he personally conducted two on-site visits to Colombia.

Since then, the Supreme Court of Colombia has underscored the importance of focus-
ing investigations under the Peace and Justice Law on the pattern of atrocity crimes
committed against the civilian population, and the structure, membership and external
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support of those paramilitary organizations through which the crimes were commit-
ted. This has been fully reflected in the sixteen-page Protocol for the presentation of
evidence issued on the 23™ of August, 2010 by the Bogota Peace and Justice Trial
Chamber.

Furthermore, since the end of 2007, the Colombian Supreme Court has also been con-
ducting investigations and prosecutions for alleged links with paramilitary groups
against a third of the members of the Colombian Parliament, as well as against nine-
teen Governors. These proceedings, which are based on confessions made by demobi-
lised paramilitary leaders, have led so far to eighteen convictions, most of them
against members of political parties that supported the Colombian Government in
2007. Such confessions have also led to the investigation in lower courts of several
hundred civil servants, local politicians and members of the armed forces and the po-
lice.

It is indisputable that only a handful of high ranking military and police officers are cur-
rently facing investigation, and that the application of the Peace and Justice Law is fac-
ing significant challenges, such as: (i) the lack of publicity of the criteria to select those
demobilized paramilitary members investigated under such a Law; (ii) the few convic-
tions entered so far; (iii) the extradition to the United States on drug-trafficking
charges of fourteen key high-level paramilitary leaders; (iv) the lack of demobilization
of guerrilla members and (v) the new increase in the level of violence, spurred partly
by armed groups comprised of former paramilitary members.

Nevertheless, in assessing whether the ongoing Colombian proceedings for atrocity
crimes are contributing to strengthening the rule of law and improving good govern-
ance, one must take into consideration the long decades of mass violence in which
paramilitary groups and their aides enjoyed full impunity in Colombia.

As shown by the visits of the Colombian Attorney General and an ample delegation of
the Colombian Supreme Court to the ICC in 2010, the Prosecutor’s preliminary exami-
nation appears to be a contributing factor to the new situation in Colombia. Neverthe-
less, it is difficult to measure its impact on the Colombian national authorities as there
are several other contributing factors, such as: (i) the conditions imposed by the US
Congress to approve US military aid and favorable trade conditions for Colombia; and
(i) the judgments of the Inter-American Court of Human Rights against Colombia for
paramilitary violence. In this context, further coordination between the ICC’s timely
intervention and those other contributing factors will increase the effectiveness in Co-
lombia of the measures taken by the international community pursuant to the notion
of responsibility to protect.

In this regard, it must be noted that the need for further coordination between the
United Nations and the ICC is especially acute, particularly in light of their mutual rec-
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ognition and commitment to cooperation, as well as the existing safeguards against
ICC interference with the role of the Security Council.

V  Conclusion

The ICC’s preventative mandate is an important means to fulfill the responsibility of
the international community under the notion of responsibility to protect. So far, the
focus has been on the ICC’s efforts on general prevention by ending impunity for past
atrocities. Nevertheless, the ICC’s contribution to the prevention of future atrocity
crimes through timely intervention is potentially even greater.

Realizing this potential requires acknowledgment of the ICC’s preventative role
through timely intervention by the different organs of the institution. It also requires
States Parties to recognize this role so as to provide the necessary resources, and ex-
tend criminal liability for planning and preparation to all atrocity crimes. Based on this
premise, increased coordination between the ICC, the United Nations and other stake-
holders will increase the preventive effect of their timely intervention.

In the end, what is at stake is whether the ICC remains as one among several mecha-
nisms for accountability with a limited general prevention mandate; or whether, in-
stead, it fully develops its potential to prevent atrocity crimes, strengthen the rule of
law and improve good governance through timely intervention.
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