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Economist Deirdre McCloskey calls the massive increase of living standards that began 200 

years ago “the Great Fact.”[1] When looking at the hockey stick–shaped graph of world GDP 

over time, its importance is obvious. Today’s material wealth is so much greater than the 

past’s, and it arrived so quickly, that it must play a central role in any theory of social change. 

The U.S. imprisonment trend also looks like a hockey stick. Stable and modest growth 

occurred throughout the early twentieth century. Then in the 1970s, the line shot up, 

quintupling by the 2000s. Aside from dampening economic optimism, this trend evokes a 

similar visceral reaction to McCloskey’s. The change in U.S. inmate population has been so 

big and its accumulation so fast that it can’t be ignored. 

David Garland coined the phrase “mass imprisonment” because he thought the phenomenon 

deserved a name all its own. Like Europe’s “great confinement” of the 17th century or 

Russia’s “gulag archipelago,” modern America’s mass incarceration appears unique via two 

defining features, its sheer size and its racially disparate application.[2] The term has become 

standard parlance, and such “American” features take center stage in most causal 

explanations. Popular accounts tend to focus on economic conditions; America’s individualist 

culture; its history of slavery, segregation, and racism; and conservative political preferences 

regarding prohibition and retribution. To fix incarceration, it’s implied that America must 

change its conscience and support controls against racial bias, better social programs for the 

poor, drug decriminalization, and less punitive policing. 

Culture, racism, and the drug war obviously matter. But I’d like to challenge some of these 

presumed causes by simply asking how much they fully explain global patterns, and how 

much their implied reforms would substantially reshape the trends. I argue that popular 

narratives have largely overlooked some factors that substantially contribute to prison growth. 

In economic theory, the “Great Fact” has received an appropriately international analysis.  Yet 

I worry that prison discourse is too focused on the United States, when in fact incarceration 

transcends the American experience. Most countries have experienced growth. Ecuador, 

Indonesia, Cambodia, Israel, Serbia, and Georgia don’t share much economic, partisan, or 
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cultural American-ness, yet all doubled their prison populations in a decade, while Britain 

took three.[3] An analysis solely of U.S. idiosyncrasies can’t explain global or historic 

patterns. Academic research has developed empirical evidence and nuanced theories for why 

some nations imprison more than others, but media commentaries lag behind, and their 

oversimplifications carry practical consequences. 

Is American-style capitalism, with its supposed inequality and market volatility, partially to 

blame for large inmate populations? Maybe somewhat. Economic factors like unemployment, 

welfare spending, and union power correlate with cross-country imprisonment rates,[4] but 

causation cannot be discerned. Many studies have investigated this popular view with 

ambiguous results.[5] In short, no data confirms a consistent relationship between more 

liberal market economies – or higher economic performance – and larger prison populations. 

In fact, more economically free countries host less homicide and yet have better crime 

reporting.[6] 

Is racism the primary driver of American mass imprisonment? While U.S. history is 

undoubtedly plagued by the legacy of slavery, and significant bias still infects our system, 

these experiences don’t much explain why other nations host similarly disparate prison 

populations. Or, sometimes, worse. From the peasant classes of ancient Greece,[7] to Romani 

inmates in today’s Czech Republic, or to Turkish prisoners in Germany, in each context one 

finds a greater proportion of the socially disadvantaged than is found in their general society. 

In fact, in England, Canada, and Australia, the minority to white inmate ratios all outpace the 

United States.[8] 

The advent of American mass incarceration also occurred alongside measurable racial 

progress. The relationship between race and imprisonment is not clearly causal from the 

former to the latter. The facts suggest more about the racial effects of imprisonment than they 

do how race drives growth in the prison population. 

Is America’s vengeful culture responsible? Again maybe partially, but such features don’t 

explain why so many other nations have multiplied their prisons without similarly rugged 

individualists supporting Nixon- or Reagan-ite tough on crime policies. While measured U.S. 

opinions do seem more punitive than in the past,[9] less is known for cross-country 

comparisons. Most experimental evidence suggests vengeful preferences are common across 

identities,[10] and economist Naci Mocan reports the opposite cultural relationship, with 

poor, war-torn, and collectivist countries hosting more vengeance.[11] 

The shared timing of American incarceration with drug prohibition seems too tightly linked to 

be coincidence. But prohibition is not a sufficient explanation for U.S. rates, let alone for 

global patterns. Here’s why. 

First, when the inmates of asylums are included in imprisonment statistics, the trend line less 

conspicuously resembles a hockey stick.[12] Second, drug violations only make up about 

17% of state inmates and represent about 20% of the growth since 1980, with current 

admission rates matching.[13] Without drug convictions, American incarcerations would have 

quadrupled rather than quintupled. Perhaps this underestimates the criminogenic effects of 

prohibition, but multiplicative growth seems to stand apart from drugs. 
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And again, if uniquely American factors cause mass incarceration, then why is there a global 

pattern?[14] The majority of popular explanations merely push the question back a stage. If 

American-style trends are to serve as general explanations for global imprisonment patterns, 

then other countries should share similar policy and cultural histories in proportion to their 

incarceration rates relative to the United States. What about the United States and other prison 

growth nations allowed for these phenomena to occur in the first place? 

The common narratives are not wrong per se, but likely incomplete. Current research 

emphasizes a general relationship between social institutions and incarceration. Nations with 

similar political, economic, and cultural systems tend to host similar criminal justice 

procedures and similar prison populations.[15] Remaining debates largely surround how best 

to organize nations into institutional categories that make sense of the incarceration pattern. In 

short, what particular institutional types shape incarceration and how? Most tend to emphasize 

that social changes such as employment cycles, public opinions, or partisan trends shape class 

and racial tensions. Less appreciated is how the organizational patterns of institutions may 

relate to incarceration outcomes regardless of the particular interests or motivations of voters 

or policymakers. 

One can understand this missing factor of organizational influence by thinking comparatively 

about American drug prohibition. Legalized narcotics are extremely rare. You can’t walk 

down the streets of Germany, Sweden, or England and sell heroin without getting arrested. 

Most countries prohibit drugs, but only America launches an ominously but fittingly titled 

“war on drugs.” It is not so much that we prohibit drugs, but rather how we finance and 

manage that prohibition, which sets us apart. I believe that America’s drug war, American 

criminal justice services more generally in recent decades, and those criminal justice systems 

that have behaved similarly, are all united by how much more power they afford to the 

national as opposed to local levels in criminal justice decisionmaking. And the result is mass 

incarceration. 

Theory shows that more hierarchical organizations commit more errors of 

overidentification.[16] Increases in criminal legislation, arrest rates, convictions, and sentence 

lengths would all seem to be relevant manifestations. Similarly, many public choice scholars 

have noticed that by concentrating perceived deterrent benefits while dispersing costs, 

democratic politics rewards the expansive spending, employment, and voter appeasement 

accomplished through criminalization and prison growth. 

Cross-country empirics also support the idea that organizational factors are at play. Nicola 

Lacey[17] has observed the organization of electoral processes correlate with incarceration 

rates. Nations with winner-take-all elections host greater political incentives to appease 

punitive biases. They also have more difficulty coordinating voting blocks for reform. In 

contrast, plurality systems foster more inclusion of minority interests. 

Similarly, my recent paper coauthored with Claudia Williamson shows nations founded in the 

British common law tradition rather than civil law host larger incarceration rates. While the 

common law is typically more decentralized, we suspect criminal justice systems were 

historically founded and subsequently organized more hierarchically relative to other common 

law social sectors.[18] Furthermore this concentration of national power was exaggerated in 

the twentieth century.[19] 
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Just as market economies require decentralized networks of individual actors for 

technological innovation to occur, so too do legal norms and public policies likely benefit 

from competitive-like arrangements. When criminal justice authority is held at the local level, 

as is more common around the world and throughout history, authorities are better attuned to 

the local demands and concerns of citizens. Yet in our system, the typical response to 

perceived local biases in criminal justice is to further empower federal oversight.  

When local police forces multiply rapidly and are equipped with military style technologies 

thanks to federal financing, there are often unintended consequences. Though motivated by 

concerns for the disadvantaged, there is no practical guarantee that national power won’t also 

have structural biases. Yes, local cops, judges, and juries can be racist, but coping with better-

funded riot police and swat teams is nonetheless a burden on poor minorities. From Ferguson 

to Baltimore we seem to be stuck with the worst of both worlds: racially biased local cops and 

a militarized national response. 

Further, changes in social morality, public opinion, or traditional policy initiatives do little to 

reform the organizational patterns of institutions. Politics doesn’t typically aim at, nor is it 

capable of, fundamentally reshaping the political or legal process. 

That’s a problem, because measured correlations between organizational factors and prison 

populations seem big. In our study, we initially merely sought to give descriptive magnitudes 

for relevant variables associated with incarceration.  A standard deviation decrease in an 

obvious factor like homicides (about 12.5 per 100,000 citizens) was associated with 

approximately 48 fewer inmates per 100,000 citizens, whereas French civil law countries 

hosted approximately 76 fewer inmates per 100,000 citizens than common law nations. The 

organizational features of institutions don’t just matter, they seem to matter a lot. 

Second, institutional organization shapes incentives and thus may serve a more foundational 

role than standard causes. Suppose mass imprisonment occurred not because Americans were 

so morally outraged about drug use or fearfully retributivist regarding violence, but rather 

because policymakers and citizens were structurally encouraged to embrace legislation, 

enforcement, and spending. Legalizing particular drugs won’t change this general incentive 

structure; it will only divert it. With similar incentives in place, future increased crime rates or 

headline cases could reignite the imprisonment cycle, albeit under some other form of crime. 

Policies that ignore structural influences may thus fall short. Worse, by expending real 

resources or by enhancing national authority they may add insult to injury. More accurate 

theories of incarceration may be needed to produce more effective reforms. 

 Notes 
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Why do nations jail? It’s a rich man’s folly, says Jan van Dijk from Tilburg University in the 

Netherlands. He demonstrates this with a neat graph, which shows a straight line between the 

imprisonment rates in relation to homicides and the GDP of a large global sample of 

countries: The richer countries are, the more they use imprisonment when meting out 

punishment to citizens. Similar results are obtained by researchers who use the United 

Nations Human Development Index: the more developed nations, which also have a higher 

GDP, have higher imprisonment rates than poor and less developed countries. Jan van Dijk 

has a point even from a historical perspective; prison became the dominant tool of crime 

control in the nineteenth century when European states became more affluent and could count 

on a steady stream of (tax) income. Obviously, imprisonment is a tool of criminal justice not 

affordable to all and sundry. 

In most global comparisons of imprisonment the United States is a visible outlier. It not only 

stands out among its peers, the rich and developed countries, with its “historically 

unprecedented and internationally unique” experiment in mass incarceration housing 25% of 

the world’s prisoners. Imprisonment in the United States also by far exceeds imprisonment in 

the poorest and cruellest dictatorships in the world, even if we concede that these have other 

ways of dealing with citizens and their crimes and provided their data are credible. The 
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unprecedented growth and unparalleled size of the U.S. prison population between 1970s and 

the first decade of the 21st century attracted an enormous amount of attention among 

criminologists. Was this just another case of American exceptionalism, or was the United 

States in the vanguard of a development that would become infectious globally? Most 

criminologists bought into the latter perspective. As a “hegemonic punitive worldview” took 

hold of them they saw “no escape from a punitive future,” neither for the United States nor 

elsewhere. [1] 

This was the start of the search for the one magic-bullet variable that could explain why 

nations generally jail, and why the United States does so extraordinarily and massively. The 

emerging candidate was broadly labelled “neo-liberalism.” Neo-liberalism’s manifestations of 

deregulating the economy and downsizing the welfare state were at the core of most accounts 

of penal systems and the punitive turn across the globe, in the United States, Latin America, 

Australia, New Zealand, and Europe with the widely accepted argument that “the rich get 

richer and the poor get prison.”[2] Another master narrative was based on the observation that 

nations with majority rules in their electoral processes have higher imprisonment rates. In 

both cases, the empirical foundations were shaky: a small number of highly selective country 

cases were used, imprisonment rates differed much less than the theory would have required, 

and evidence to the contrary was ignored, as e.g. the fact that neither Reagan as governor of 

California or Margaret Thatcher as Prime Minister of the United Kingdom had overseen 

increases in imprisonment during their time in office. 

And the search goes on. Do civil law systems have in-built restraints, as Daniel D’Amico 

proposes? A global sample would include a large group of well-off European countries and 

another group of developing Latin American countries both with low imprisonment rates but 

for very different reasons. The European countries in particular stand out with a regional 

regime of oversight and care for prisoners, which considerably increases costs per prisoner, 

and in most of them prisoners have the right to vote (notable exceptions are the United 

Kingdom and a few post-Soviet states). It is however worthwhile to have a close-up on civil 

law systems. They have indeed in-built restraints and moderating elements which insulate and 

distance criminal justice from direct democratic accountability and community pressure that 

has ratcheted up U.S. imprisonment rates.  

American criminologist Frank Zimring argues that such “professionalization of punishment” 

combines several “leniency vectors” that keep imprisonment low.[3] It is a defining feature of 

civil law systems that decisions are made by professionals and according to professional 

standards, and criminal justice officials are not directly elected. In contrast, communities and 

the electorate seem to have been a driving force behind skyrocketing imprisonment in the 

United States. During the past decades they were in ardent opposition to “big government” 

criminal policies that were seen as ignoring community demands and demonstrating undue 

sympathy for and “inappropriate leniency” toward the offender. [4] Voters in California 

supported criminal justice policies that lay the ground for ever increasing imprisonment in 

that state;[5] they finally turned around in 2012, when they prudently decided that they would 

not spend a tax increase on ever more prisons and prisoners. D’Amico’s own findings 

definitely rule out the local level as a panacea against high imprisonment rates. 

Criminologists have long known that factors that work when comparing countries, 

communities, and neighbourhoods do not explain changes over time. Thus the factors that 

explain why nations jail might fail when it comes to explaining the “hockey stick” shaped 

trend of U.S. mass imprisonment. The year 2009 provides a reality check for all theorizing on 
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mass imprisonment in the United States: It was the year when imprisonment growth in the 

United States came to a halt, and when the numbers started to decrease after nearly four 

decades of relentless growth, a downward trend that has not stopped up to date. California led 

the U-turn way with more than 4,000 prisoners less, and half of the states have followed 

suit.[6] As a robust signal of an end to the trend of mass imprisonment, prisons were closed in 

California, Nebraska, and New York. In 2012 28,500 prison places were either closed or 

under consideration for closing with estimated savings of nearly $340 million in the first year 

alone.[7] 

2009 was the year after the financial crisis, and this is no coincidence. The 2008 financial 

crisis was related to a severe fiscal crisis which was recognized in California and other states 

long before; New York repealed legislation that had extended prison sentences across a range 

of offences and offenders as early as 2003. Fiscal and cost arguments played an important role 

in these changes and continue to do so.[8] It comes as a surprise for many criminologists that 

the same neo-liberals and fiscal hawks who had been blamed for “mass imprisonment” were 

now in the driving seat for penal reform.  

Prominent Republican Newt Gingrich now saw an “urgent need to address the astronomical 

growth in the prison population, with its huge costs in dollars and lost human potential,” and 

concluded that “conservatives must lead the way to fix it.”[9] “Right on Crime,” a 

conservative think tank, explains the turn in conservative penal policies: “How is it 

‘conservative’ to spend vast amounts of taxpayer money on a strategy without asking whether 

it is providing taxpayers with the best public safety return on their investment?”[10] 

“[Conservatives] have changed their minds about what prison means. Prisons increasingly 

stand for big government waste …”. [11] 

Elizabeth K. Brown tested two sets of factors that were associated with states’ legal reforms 

that reduced “reliance on incarceration”: budget pressures and the presence of Republicans in 

the state legislature and the governor’s office. Budget pressures increased the inclination of 

the state legislature to pass such legal reforms. In contrast, the amount of Republican seats 

reduced the efforts and success of such reforms.[12] As it turns out bipartisanship is decisive: 

As neither of the two parties wants to be seen as “soft on crime,” there is a huge incentive for 

bipartisan agreement, which is furthered by a strong presence of Democrats in state 

legislatures. Change is initiated and gains momentum from “what strong, ideologically 

defined partisan activists and politicians come to believe is their own, authentically 

conservative or liberal position.” Information on the failure of mass imprisonment besides its 

tremendous costs is not seen as threat but rather as a confirmation of political and faith-based 

identities and beliefs.[13] When conservative activists and politicians enter unexpected 

alliances, and readjust their positions, and when bipartisan politics are increasingly important, 

it is time for criminologists to re-think their theories of U.S. mass imprisonment. 

If two trends look like hockey sticks there might be some common ground which kicks them 

off. Economist Deirdre McCloskey identifies the values of human dignity and liberty, and the 

revaluation of the status of the middle classes, as decisive drivers of the unprecedented growth 

of GDP across the globe.[14] My own research shows that values like liberal individualism 

and egalitarianism are not related to how many are sent to prison, but significantly to the 

treatment of prisoners.[15] Both might be nonetheless related: more care for the dignity and 

liberty of those who failed might make nations more cautious in the use of imprisonment, not 

the least because it increases the costs of imprisonment.  
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In June 2015 a group of criminal justice practitioners, politicians, and criminologists, 

including a democratic governor and chief prosecutor from the United States visited Germany 

to see “how Germany does prison”. What they brought home was the need to “fundamentally 

rethink values” with an emphasis on the protection of and respect for the human dignity of 

prisoners, which not only is part of the German Basic (Constitutional) Rights, but also 

animates the Eighth Amendment of the U.S. Constitution that bans cruel and unusual 

punishment.[16] A discourse on human dignity and “second chances” for prisoners has started 

across the political spectrum; these represent fundamental American values, which need to be 

regained in criminal justice, and thus lead a revaluation of its citizens in prison. Many 

European countries, including Germany, have considerably lower recidivism rates then the 

United States. Spending on prisoners rather than on warehousing them seems a better way to 

deliver the goods. 

Among the delegates was a district attorney whose father had narrowly escaped death in the 

Bergen-Belsen concentration camp as a five-year-old. Seeing German prisons in 2015 he was 

confident that “countries can change.”[17] Let us not forget that it was the United States that 

set post-war Germany on this trajectory of change. The people of the United States and their 

politicians have an amazing and unparalleled capacity for change; half a century for the road 

from segregated buses to an African-American in the White House is a short time span. I am 

confident that in 50 years’ time mass imprisonment in the United States will be a distant 

memory. 

 Notes 
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Response Essay  

Better Question: How Do We Unjail? 

 

By  

Mike Riggs  

Response Essays  

September 18, 2015  

I can’t speak to Dan’s research about the carceral legacy of British common law versus civil 

law (other than to say it seems plausible!), but I can, as an advocate for sentencing reform 

who works in D.C., vouch for his claim that concentrated benefits and dispersed costs are just 

as distortive in criminal justice policy as they are elsewhere in society, particularly since 

safety is one of only a handful of public goods every U.S. politician, regardless of party or 
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ideology, feels obligated to deliver to his or her constituents. As they should, both as a matter 

of substance (i.e., it’s their job), and politics (i.e., it helps them keep their jobs). Americans 

will throw a politician out if it appears he or she has left them vulnerable to crime; they 

almost never throw a politician out for being overly punitive on their behalf. 

Because public safety is such an important public good, the question of how mass 

incarceration came to be is less pressing to me (as Dan’s opening essay argues, we have many 

leads, but no one answer) than the more immediate question of how we can maximize the 

efficiency of the criminal justice system such that it delivers public safety while minimizing 

the cost as measured both directly in tax dollars and indirectly in the liberty of our errant 

neighbors. 

To that end, I propose what I concede might be a very unlibertarian thought experiment: For a 

moment, imagine that our historically high incarceration rate – more than 700 per 100,000 – is 

not bad per se. After all, when we talk about the U.S. incarceration rate, it is usually in the 

context of our own national history and comparative politics. We say our current incarceration 

rate is “bad” because it is higher than it used to be, and it is doubly bad because it is higher 

than the incarceration rates of both the free countries of Western Europe and the oppressive 

regimes of China, Russia, Iran, Cuba, and Venezuela (and many others). But none of those 

comparisons tells us exactly what our rate should be, or whether the rates in those countries 

are prima facie better or worse than ours. 

In this exercise, it makes more sense to approach incarceration by asking how we can 

incarcerate as much as we need to, but neither more nor less. I have never written this 

previously, but federal law actually provides a pretty good guide. Specifically, 18 U.S. Code § 

3553 – the beginning of it, anyway – titled, “Factors to be considered when imposing a 

sentence,” says criminal sentences should serve the following goals: 

 reflect the seriousness of the offense, to promote respect for the law, and to provide 

just punishment for the offense; 

 afford adequate deterrence to criminal conduct; 

 protect the public from further crimes of the defendant; and 

 provide the defendant with needed educational or vocational training, medical care, or 

other correctional treatment in the most effective manner; 

History suggests it’s unlikely that Congress has given us the perfect framework here. In fact, 

these four ideas actually date back to the Enlightenment, when philosophers like Cesare 

Beccaria proposed that criminal punishment serve a purpose beyond terrifying the poor into 

perpetual obedience. 

So, while Congress has adopted a centuries-old framework by which we can determine 

“good” sentencing practices, our current habits and policies defy all four of these goals. For 

instance: a sentence of life without parole for drug “trafficking” – often a dysphemism for 

distribution of illegal drugs above an arbitrary weight threshold – is too often far more severe 

than the crime warrants; it does not deter drug trafficking; it protects no one if the offender 

was nonviolent (under all but the most preposterous theories of what constitutes a “violent 

crime”); and it provides no incentive for either a correctional facility to rehabilitate an 

offender or for the offender to seek rehabilitation. 
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What we know, then, is one simple, undeniable truth: incarceration often fails to serve any of 

the traditional purposes of criminal sentencing, and those purposes can often be me met by 

sanctions other than prison. The recognition of that fact alone should be sufficient for 

policymakers and the general public to question our reflexive reliance on incarceration as the 

country’s dominant method of punishment and crime control. 

If only it were that simple. 

The major challenge to ending unnecessary incarceration is not proving to legislators that 

“mass incarceration” is inherently bad (legislators who oppose reform claim confidently, and 

not unreasonably, that people who obey the law deserve to be safe more than people who 

break the law deserve to be free). Nor is the major challenge proving to policymakers that our 

prison population is too large (a claim that makes sense only in comparison to the historical 

record and the experiences of other countries, but doesn’t – and can’t – tell us how large our 

incarcerated population should be). The major challenge is demonstrating to legislators what 

decades of evidence shows conclusively: that safety and justice are not at odds, but are 

complementary to one another. 

D’Amico’s essay – and his larger research program – offer valuable insight into how we got 

here. And that matters, both theoretically and for practical purposes. But for the 2 million 

people in America’s jails and prisons, and their family members, figuring out how to get 

where we need to be is far more valuable information. 

 

+++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++ 

Response Essay 

Laboratories of Incarceration 

 
By  

Adam Gelb  
Response Essays  

September 23, 2015  

Diagnosing how the U.S. incarceration rate ballooned to 1 in every 100 adults, and 

prescribing remedies to shrink it, are both frustrated by one central fact: The “system” is 

actually 51 different systems, each almost entirely independent and driven by its own legal, 

political, cultural, sociological, and organizational factors. The federal system plays an outsize 

role because it is the largest and gets the most national media attention.  
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But the 50 states house nearly 90 percent of prisoners, to say nothing of hundreds of 

thousands of inmates in local jails, and—as the laboratories of incarceration—they must be 

the main subject of analysis. 

Each state has its own criminal code that controls how offenders are sentenced and its own 

budget that determines the availability of alternatives to incarceration. The variability among 

states on these and other critical elements of the criminal justice system is breathtaking. In 

one state, driving with a suspended license is one of the top ten crimes for which people are 

admitted to prison; in another state, it doesn’t lead to a prison term at all. In some states, more 

than half of prison admissions are for failing drug tests, missing appointments with probation 

officers, or other technical violations of the conditions of community supervision. In others, 

violators are held accountable in day reporting centers or similar noncustodial programs, and 

almost no one goes back to a state prison cell for rule infractions. 

These variations in sentencing and post-release supervision give rise to vast differences in 

rates of incarceration. At the end of 2014, Louisiana had the highest portion of its population 

behind bars, with 1,072 per 100,000 adult residents in prison, while Maine was at the opposite 

end of the scale, with 189 per 100,000 adults. Even geographic proximity is no guarantee of 

similar rates: North Carolina and South Carolina’s rates were 465 and 552 per 100,000, 

respectively, while South Dakota at 558 per 100,000 doubled North Dakota’s 278. 

Differences in crime rates account for only a small share of the inconsistencies between these 

pairs of states. The primary explanation lies in the myriad policies, programs, and practices 

that are set at the state level and interpreted by local prosecutors, defense attorneys, judges, 

corrections officials, and parole board members. The adoption, enhancement, or repeal of 

mandatory minimum sentences, for example, is highly dependent on the strength of the 

political forces on both sides of the debate. If a mandatory sentencing law is in place, local 

attitudes toward the policy, availability of time on court dockets, and opportunities for 

alternative programs are major determinants of the extent to which a mandatory prison term 

will be enforced—or set aside as part of a plea negotiation. 

This is not to say there are no national policies or norms that influence how the punishment 

pendulum swings. There’s little debate that fears surrounding urban unrest in the 1960s and 

70s helped cause the rapid growth of U.S. incarceration that Mr. D’Amico describes. The 

trend was accelerated by the dismantling of large and outdated psychiatric facilities without a 

commensurate expansion of community services, leaving jails and prisons to house and feed 

thousands of the mentally ill. In the 1980s and 90s, new federal laws and sentencing 

guidelines substantially raised the likelihood and length of prison terms for federal offenders 

and offered billions in grants to states that required violent offenders to remain behind bars for 

at least 85 percent of their court-ordered sentences. 

The new federal statutes transformed the Bureau of Prisons from a sleepy sliver of the Justice 

Department to a behemoth that chews up nearly one quarter of the department’s budget. But 

even without the eightfold increase in the federal prison population since 1980, the U.S. 

incarceration rate would lead the rest of the world many times over. And on the state level, 

responses to the federal incentives and the “get tough” rhetoric of political campaigns were 

far from uniform. Between 1995—the first year federal prison-building incentives became 

available—and 2005, prison populations in five states grew less than 10 percent while 

jumping by more than 100 percent in four others. The remaining states were spread out evenly 

in between. 

http://www.cato-unbound.org/2015/09/14/daniel-damico/why-nations-jail
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If national phenomena explain only a small part of the explosion in the incarceration rate, they 

explain only a little more of the recent decline. But from the data we do know this: After 

reaching a peak of 1 in 100 adults behind bars in 2007–08, the overall rate, which includes 

local jail inmates as well as state and federal prisoners, has dropped steadily each year since, 

falling to 1 in 110 adults at the close of 2013. During those five years, 30 states cut their 

imprisonment rates, while rates in 15 states continued to grow and five were flat. 

Many of the states that stopped or reversed their prison growth did so after undertaking an 

extensive analysis of what was causing the higher incarceration rates in the first place. The 

reasons then became targets for reform. For many policymakers involved in the reform 

efforts, one of the surprising drivers of the growth in the prison population was the high rates 

of incarceration for supervision violators. Specifically, there was a fundamental misalignment 

of authority and responsibility between state and local governments. In many states, the state 

government runs and pays for prisons, while local government runs and pays for probation. 

So if a probationer is causing trouble, local officials can relieve themselves of the cost of 

supervision—and any potential political fallout—by revoking community supervision and 

sending the offender to state prison. This dynamic isn’t about punitive attitudes, puritanical 

culture, or racial bias. It springs straight from the chapters of a textbook on levels of 

government, separation of powers, and bureaucracy. 

Searching for overarching explanations for why the “land of the free” locks up more of its 

citizens than any other nation is an important exercise. But the size of prison populations the 

world over is determined by only two factors: the number of people who come into the prison 

system and how long they stay. In the United States, those factors are determined largely by 

state policy choices, behind each of which is a unique and tangled story. 

++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++ 

A Comment to Gelb 

Criminology across States and Nations 

 
By  

Susanne Karstedt  
The Conversation  

October 5, 2015  

Adam Gelb’s comment is spot-on. Cross-national comparisons nearly never acknowledge the 

significant differences between the states of the U.S.. Such differences actually mirror those in 

Europe, with a range of imprisonment rates and processes of both divergence and 

convergence.[1] Comparisons between U.S. states reveal huge differences. They differ widely 

in their imprisonment rates, and in their crime policies that drive imprisonment rates up or 

down. Only half of the states in fact adopted three-strikes laws, however those who did 

hopped on the band-wagon within the first two years, with some neglecting their own 

requirements of budgetary evaluation and prudence. As states climb down from high 

imprisonment rates some take the lead like California, Michigan and Texas.  

http://www.cato-unbound.org/contributors/susanne-karstedt
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While half of the states started to reduce the numbers of prisoners, these numbers were still 

increasing in the other half. None of these states exceeded the number of 2,000 additional 

prisoners, which was half of California’s reduction. Were the rich states the first to increase 

incarceration in the 1970s? California was leading, presumably for a bundle of other reasons 

which had more to do with actors and mechanisms than with their budget. Texas in 2005 was 

the first state to shelve prison plans; they did this because they had strict rules against 

overcrowding in place at the time, which spoke to budgetary prudence rather than to a fiscal 

crisis or declining income. What about Louisiana? In 2009 the state was among those with the 

highest increase in prisoners, but in 2012 on the road to close more than 1,500 prison places. 

If there is any indication of path dependency in its criminal justice system it might be more 

illuminating to look at its history of lynching rather than searching for civil law remnants. 

Looking at differences between U.S. states rather than between the United States and other 

countries has opened up new perspectives for the penal comparationist. They now focus on 

actors in criminal justice, their decisions, and the institutional framework which sets 

incentives and equally constrains their decisions. Just like U.S. states adopt policies from each 

other less because they are neighbours but because they see themselves as “cultural peers,” so 

do European states. Regional and supranational systems like in Europe and the European 

Union and also in Latin America increasingly shape national criminal justice systems and 

imprisonment.  

For Europe this implies the abolishment of the death penalty in all member states, decisions 

by the European courts on the vote for prisoners, or a system of monitoring prisons and 

detention in member states.  European states also are part of a supranational regime of welfare 

policies and provision, and thus European civil law countries have particular combinations of 

welfare and penal policies in place, which are absent e.g. in civil law countries in Latin 

America. Nonetheless, European countries and citizens still widely differ in their welfare 

regimes, the principles that guide them, and the attitudes that support them, and it is often 

ignored that communist countries in Central and Eastern Europe had a particular authoritarian 

type of welfare provision from cradle to grave until 1990. Differences in imprisonment rates 

seem mostly to be independent from certain types of welfare regimes.[2] 

In light of these regional and supranational developments federal systems like the one of the 

United States are of particular interest to track the processes of the exchange and migration of 

crime policies, as well as the impact of the federal and supranational levels. I find both 

perspectives necessary and valuable, the close-up on the U.S. states as well as the cross-

border gaze. However for exploring the boom in imprisonment and current process of “de-

jailing” a comparison between U.S. states will presumably produce the more important and 

in-depth insights. Therefore Tiffany Bergin from Kent State University and I have embarked 

on a project that aims to shed light on exactly this. 

Imprisonment is the “back-end” of criminal justice, and finalizes the process of doing justice. 

It has of course always been related to the “front,” to the safety and security of citizens from 

crime and its deterrent impact on potential offenders. Consequently the question arises how 

much imprisonment at the back-end is needed to produce safety at the front end. This 

perspective is wrong for a number of reasons. In particular it neglects the fact that criminal 

justice is a process that starts with an encounter with police, and continues with a journey 

through prosecution and courts. In principle, it would be unreasonable to expect the highest 

impact or any impact at all from the final act of justice and ignoring all other stages and 

players. It cannot come therefore as a surprise that the relationship between crime (“front,” we 

http://www.cato-unbound.org/2015/10/05/susanne-karstedt/criminology-across-states-nations#_ftn2
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need to measure this as violent crime, namely homicide rates) and imprisonment rates is weak 

and inconsistent in international comparisons.  

Consequently, no empirically derived equilibrium between imprisonment and (violent) crime 

is in sight (I gather that both Mike Riggs and Daniel D’Amico are looking for such a 

chimera), and as long as this is missing, principles rather than data should guide the use of 

prison for certain types of crimes and offenders, as it does in civil law countries. 

In contrast, research evidence and recent experience in Ferguson and elsewhere have clearly 

demonstrated the importance of the police at the front end of the law, which sheds further 

doubt on the link between back-end and front. Tom Tyler from Yale Law School and his 

colleagues across many countries (including both civil and common law countries) show that 

people are more inclined to obey the law if they are treated with respect and “fairly” by the 

authorities. “Procedural justice” increases the trust of citizens in the justice system, and this 

does not only apply to police, but equally to courts, and finally in prisons, where it greatly 

improves the relationship between staff and prisoners, as Alison Liebling from the Institute of 

Criminology at Cambridge University found. Safety and security not only means safety for all 

citizens, but also from violent abuse at the hands of criminal justice and its representatives. 

Civil law countries have highly bureaucratized systems of justice, and a number of them are 

notorious for their kafkaesque and arcane systems, which result in a slow-down and often 

standstill of justice. Italy is notorious for this, and as “justice delayed is justice denied,” the 

trust that its citizens have in justice is at the lowest level among European countries. In Latin 

American countries with often dysfunctional criminal justice systems, trust levels are even 

lower, and this significantly encourages vigilante and self-help violence as findings from the 

Latinobarometro show thus driving violent crime up. In sum, safety and security for citizens 

cannot and should not be simply related to incarceration rates, but we need to take the whole 

criminal justice process into account as each part contributes in its own way.  

What role for punitiveness among the citizenry? Those who assume that a certain level of 

punitiveness and time-invariable demand for vengeance is part of the human condition will 

either build safeguards around the criminal justice system (as in civil law countries) or they 

will aim at balancing such demands with the sanctions that are meted out. Here certainly our 

capacity for forgiveness and empathy is ignored which balances our thirst for vengeance. 

Further, from such a perspective the relationship between criminal law and popular beliefs 

looks like a one-way street: law is shaped by popular demands rather than vice versa. In fact 

there is considerable evidence to the contrary. Here is my favorite example:  When the 

Federal Republic of (West) Germany was founded in 1949, the death penalty was abolished in 

the constitution. At this time and throughout the 1950s the majority of Germans supported the 

death penalty, however support decreased continuously until the second half of the 1960s 

when at about two third of the population were in favour of abolition, and thus in agreement 

with their constitutional law. Both educated middle classes and working classes changed their 

opinion but in opposite directions. While the educated and middle classes had been in support 

of the death penalty they now opposed it, while a majority of blue collar and less educated 

strata of society, who had been against the death penalty after the war (they had suffered most 

from the extensive use of the death penalty and executions by the Nazi regime) now turned 

around and supported it. Ever since then there has been little change in the majority 

opposition to the death penalty. 
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Is optimism reasonable? In the 1970ies a famous article proclaimed that “nothing works” in 

criminal justice. This was actually the start of a long period of penal pessimism which saw the 

rise of incarceration in many countries, and encouraged the punitive worldview that took hold 

of practitioners and researchers. David Green argues that an era of “penal optimism” has 

dawned in the United States and across the religious and political spectrum.[3] These signs of 

hope and optimism include new initiatives like the Second Chance Act, and signals like the 

visits of the first sitting president and a presidential candidate to a prison. I do not think that I 

am unreasonably hopeful.  

 Notes 
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Comments to the Debate 

Ryan Calhoun • a month ago  

One possible route of inquiry that could be important is analyzing why incarceration became 

the primary mode of criminal punishment to begin with, and to see if there is any relevant 

comparisons to be made at the point where the hockey stick begins to rise significantly. Why 

did nations decide to jail to begin with? Is there any connection to why nations began to jail at 

staggeringly rates toward the end of the 20th century? 

 

Stuart Berman • a month ago  

I was interested in the title of the article. I was hoping for a broader view of the topic. What 

do other nations do and what relevance might it have to the West. In Saudi Arabia there are 

weekly beheadings, hand amputations, stonings and lashes. In Singapore there are canings. Is 

one approach more effective than another? Do we see greater incarceration because we are 

more 'lenient'? 

Also, what are the incarceration rates for broad types of crimes, drugs were mentioned but 

what about domestic violence? Rapes? Assaults and robberies? More importantly what are the 

drivers behind those crimes? Is it aggressive prosecution or a society that is so prosperous that 

people become bored? 

http://www.cato-unbound.org/2015/10/05/susanne-karstedt/criminology-across-states-nations#_ftn3
http://www.cato-unbound.org/2015/10/05/susanne-karstedt/criminology-across-states-nations#_ftnref1
http://www.cato-unbound.org/2015/10/05/susanne-karstedt/criminology-across-states-nations#_ftnref2
http://www.cato-unbound.org/2015/10/05/susanne-karstedt/criminology-across-states-nations#_ftnref3
https://disqus.com/by/ryancalhoun/
http://www.cato-unbound.org/2015/09/14/daniel-damico/why-nations-jail#comment-2272480992
https://disqus.com/by/stuart_berman/
http://www.cato-unbound.org/2015/09/14/daniel-damico/why-nations-jail#comment-2266595000
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What does history and a world view teach us about nations that do not jail? Do we get a 

Roman style bread and circuses? Do we get Russia where wealth buys your way in or out of 

prison? What is China's secret for low rates? 

 

Greg_Rehmke • a month ago  

I found John Pfaff's interview in Slate interesting. His research suggests the main shift was in 

the behavior of state prosecutors: 

What appears to happen during this time—the years I look at are 1994 to 2008, just based on 

the data that’s available—is that the probability that a district attorney files a felony charge 

against an arrestee goes from about 1 in 3, to 2 in 3. So over the course of the ’90s and 2000s, 

district attorneys just got much more aggressive in how they filed charges. 

In my post I suggest this might be related to the huge popularity of the TV show "Law and 

Order" with it's aggressive heroic prosecutors: 

http://astoundingideasfederalc... 

 

Westmiller Greg_Rehmke • a month ago  

There may be some merit to this line of inquiry. 

Prosecutors enjoy absolute immunity from prosecution for their unjust acts. 

Excessive "charges" carry no burden; any "deal" with the accused or witnesses is proper; and 

even withholding exculpatory evidence results in no injury to the prosecutor. 

I'm not sure of the history of this practice, but it is certainly an incentive to acts that would 

otherwise be considered "unjust" if not performed by a prosecutor being "above the law". 

 

BoomerJAZZ78 • a month ago  

Several years ago I tutored some high school students who were from southern Sudan. They 

spoke some English so we could communicate. They absorbed knowledge like the latest 

version of Dyson. 

They were amazed that some black "students" would disappear from school for 2 or 3 weeks, 

then reappear to proudly announce their absence was on account a trip to "the joint". They 

were proud of having been incarcerated. 

The second point of total amazement was that real black students who studied hard were 

ostracized and threatened for "selling out" to "whitey" in trying to get an education. 

Many of these attitudes arise out of the verbiage of the Sharpton vermin, the anti-social Black 

Liberation venom of Wright and similarly from Farakhan which is being pumped into little 

black brains from birth. Civil disobedience and lawbreaking are taught in many households 

across the land as acceptable. Escape, when accomplished, is miraculous. 

https://disqus.com/by/Greg_Rehmke/
http://www.cato-unbound.org/2015/09/14/daniel-damico/why-nations-jail#comment-2265863807
http://astoundingideasfederalcourts.blogspot.com/2015/08/notes-for-negative-on-criminal-justice.html
https://disqus.com/by/Westmiller/
http://www.cato-unbound.org/2015/09/14/daniel-damico/why-nations-jail#comment-2265863807
http://www.cato-unbound.org/2015/09/14/daniel-damico/why-nations-jail#comment-2289721968
https://disqus.com/by/BoomerJAZZ78/
http://www.cato-unbound.org/2015/09/14/daniel-damico/why-nations-jail#comment-2265590655
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Bob Sheerin • 2 months ago  

It may be clear to some that there are too many people in prison in the USA. I tend to doubt 

that, because for everyone you let out, there are plenty of people walking the streets who 

could and should take their place. 

 

Pithlord • 2 months ago  

This is very interesting. But isn't there an obvious problem with explaining a change (the rise 

of mass incarceration since the 1970s) with a constant (the common law roots of the legal 

system)? I accept your evidence that common law systems correlate with higher incarceration 

rates, but they shouldn't explain accelerating incarceration in the last few dicades. 

 

Counsellor • 2 months ago  

While Professor D'Amico's essay recognizes that correlation(s) are not necessarily causes, it 

does leave one with a feeling of the incomplete. He does speak to "Nations," not just the 

American experience. 

First off, if there are studies, it would be useful to examine "mass" in terms of "Man Days" (or 

some such periodicity) of incarcerations, by various "nations." 

We could probably do this by States in the U.S.. That might produce a more meaningful 

figure as to the "processing" nature of the incarceration system. 

The more simple static of population volumes at given points of time may not offer as much 

information as to what is really transpiring. 

Next, given the chronology cited, for all the nations (and in the U.S. to include the States as 

well as Federal), a lagged-time chronological correlation of the increase in the volume of 

legislation, and related regulations (with particular, but not exclusive, regard to "crimes"). 

There are studies on the assigned bases for incarcerations, such as purely "drug" offenses, 

drug-related, robbery, embezzlements, assaults, predations perjuries, etc., etc. Perhaps we 

should look at the main areas of incarceration swellings causes (robbery, statutory offenses 

with mandatory terms, etc.). If we also examine those in terms of related Man days, and 

changes in those periods, we may get a better picture. 

My guess is we will find many clues in legislation histories of nations and States. Much 

comes of trying to manage what society "should" be. 

There is the constant challenge of the function (that is, what it really does or can do) not just 

the "purpose" of incarcerations, particularly as related to the nature of the "offense" and the 

intent of sentencing. 

There are lots of "moving parts." And we have to consider "mass" and most other 

measurements in term of proportion of the general population. 

https://disqus.com/by/bobsheerin/
http://www.cato-unbound.org/2015/09/14/daniel-damico/why-nations-jail#comment-2261351529
https://disqus.com/by/disqus_mPHB0Tclhz/
http://www.cato-unbound.org/2015/09/14/daniel-damico/why-nations-jail#comment-2259460684
https://disqus.com/by/Counsellor/
http://www.cato-unbound.org/2015/09/14/daniel-damico/why-nations-jail#comment-2255365809
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Daniel R. Luke • 2 months ago  

One could also take the view that the most vibrant and fermenting incarceration culture exists 

in the U.S not despite but because of the multiplicity of states, each one making it's own 

contribution to the experiment in mass incarceration. The trend is amplified by the countless 

disparate polities which hold sway over their own variation of of jails and courthouse justice. 

They all work together collectively, albeit loosely. The result is cross pollination and the 

establishment of widely shared best practices (maximizing the result of prosecutorial effort, 

for example). The modern prison was largely pioneered in the United States beginning with 

Eastern State in Pennsylvania in 1820. Maybe the advent of mass incarceration has been 

brewing all along and needed only refinements in state craft, the improvements in technology 

and communications, and the injection of vast sums of capital to really take off. 

 

truthseeker60 Daniel R. Luke • 2 months ago  

Daniel, Your well-informed comment is spot-on! 

 

truthseeker60 • 2 months ago  

The question should be, who drives prosecutions, for political or financial gain? Also, the 

U.S. #1 jailer in the world, has incentive to expand as part of their endless wars, "war 

strategy" and part of the defense budget where the federal $$$'s flow. 

New Study: Prosecutors, Not Police, Have Driven Prison Population Growth by Fordham 

Professor John Pfaff http://bit.ly/1PgW2eF 

"The United States prison population has exploded over the past 40 years. But why? Have 

police been making more arrests? Have prosecutors been charging more people with crimes? 

Have judges been issuing longer sentences? Have parole boards become stricter? (All of the 

above?) Since many accounts of mass incarceration collapse “the criminal justice system” 

into a single monolith, it can be hard to know exactly what part of the system has driven the 

growth in the prison population. 

A new empirical study by Fordham law professor John Pfaff aims to provide a more granular 

explanation of the causes of mass incarceration. Pfaff concludes that only one other relevant 

number has changed as dramatically as the prison population has: the number of felony case 

filings per arrest. In other words, police haven’t been arresting more people: ..." 

 

truthseeker60 • 2 months ago  

Study the private prison corporations and GEO Corp., whose CEO bragged about being the 

largest company expanding globally ("selling" mass incarceration of people around the 

world?). Profiting off human misery. "Easy sell" to the bigoted, racist and unjust societies, 

and those dealing with unwanted immigrants. Disturbing. 

https://disqus.com/by/Daniel_Luke/
http://www.cato-unbound.org/2015/09/14/daniel-damico/why-nations-jail#comment-2255131607
https://disqus.com/by/truthseeker60/
http://www.cato-unbound.org/2015/09/14/daniel-damico/why-nations-jail#comment-2255131607
http://www.cato-unbound.org/2015/09/14/daniel-damico/why-nations-jail#comment-2255139902
https://disqus.com/by/truthseeker60/
http://www.cato-unbound.org/2015/09/14/daniel-damico/why-nations-jail#comment-2254874198
http://bit.ly/1PgW2eF
https://disqus.com/by/truthseeker60/
http://www.cato-unbound.org/2015/09/14/daniel-damico/why-nations-jail#comment-2254852274
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Westmiller • 2 months ago  

The philosophical answer to the source query is: Saint Augustine's justification of coerced 

salvation, adopted by religious and political leaders around the world over the course of many 

centuries. The principle is to "protect people from their own damnation" by extreme penalties 

for acts, or even the possession of objects, of sin (alcohol, drugs, guns, and even money). 

George Smith explains: 

The particulars may differ, but the essential form of Augustine’s argument remains in full 

force among those defenders of drug laws, compulsory medical care, and the many other 

instances in which a government compels people “for their own good.” 

 

http://www.libertarianism.org/... 

There is a modern factor, in which the failure of those laws is evidence that their enforcement 

requires more money, more extreme force, and more incarceration in order to succeed. Top it 

off with the civil law effects of the "precautionary principle" on due process and you have the 

modern state of prolific incarceration. 

 

Eric Crampton • 2 months ago  

A couple of questions: 

1) Any interesting differences between Louisiana and other states? Louisiana has at least 

some civil code tradition. 

2) The civil code / common law distinction could explain some of the cross-sectional 

variation, but we still don't have an explanation of what generated the hockey stick. If 

institutions drive outcomes, what changed in the institutional incentives that generated the 

change from the 1970s onwards? Academic views on deterrence and incapacitation? Civil 

asset forfeiture changes that made enforcement more profitable for local law enforcement? 

Influence of private prisons? A technological shift making it easier to arrest and convict 

which, in disequilibrium, results in a higher incarceration rate before reducing criminal 

activity? 

You've raised a really important question; would love to find an answer. 

 

Ryan Calhoun Eric Crampton • a month ago  

Louisiana is unique, AFAIK, in that local sheriffs profit from using their jails as prison 

facilities. It's basically an explicit for-profit model without the private sector involvement. 

 

 

https://disqus.com/by/Westmiller/
http://www.cato-unbound.org/2015/09/14/daniel-damico/why-nations-jail#comment-2253708542
http://www.libertarianism.org/columns/freethought-freedom-augustines-case-righteous-persecution
https://disqus.com/by/EricCrampton/
http://www.cato-unbound.org/2015/09/14/daniel-damico/why-nations-jail#comment-2253673329
https://disqus.com/by/ryancalhoun/
http://www.cato-unbound.org/2015/09/14/daniel-damico/why-nations-jail#comment-2253673329
http://www.cato-unbound.org/2015/09/14/daniel-damico/why-nations-jail#comment-2270218620
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Daniel R. Luke Eric Crampton • 2 months ago  

Yeah, there sure is a difference between Louisiana and other states. Of all fifty states, 

Louisiana has the highest rate of incarceration. 

++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++ 

(Concerning Essay Riggs) 

Patricia Williams • a month ago  

If I had a dollar for every time I heard in court or read in transcripts "I believe the sentence I 

have to impose is excessive but my hands are tied" or " I would gladly remit your fine...Mr 

pauper since it is obvious you will never be able to discharge it...but I cannot do this unless 

the AUSA files a motion. I am old enough to recall when Mandatory Guidelines then 

Mandatory Minimums became the law of the land....A few Federal judges actually resigned 

rather than being forced to become rubber stamps for the US Attorney's office. I presume 

these were "end of career" or independently wealthy judges. Those who needed to make a 

living or who had further hopes of advancement began using the phrase "my hands are 

tied".....Then little by little the right wing introduced new judges raised in the new system and 

THEY don't need to say "my hands are tied" because many believe that throwing the wife, 

girlfriend or house maid of a sometime drug dealer in prison for 30 years is OK..Until it 

happens to one of their kids or close associates...then there is a stampede to the US attorney's 

door to search for anyway to circumvent this miserable system....Usually the only way to 

circumvent it is by blaming and testifying against others....whether less culpable, more 

culpable or plain innocent doesn't seem to matter much. THAT is how you end up with the 

world's highest incarceration rate....then you offer financial incentives to States and Police 

Dept to "crank up the pipeline"....THEN you inflate common violations. What was a 

misdemeanor is now a felony what wasn't a crime now is...enough to saddle the person with a 

record that will marginalize them for life and gusrantee that if they spit in the street 20 years 

lster, they WILL go to jail. Remember when you (assuming you are old enough to remember 

the 60's) when a friend or possibly yourself were picked up as a student for being "under the 

iweather" and spent the evening "sleeping it off" with no consequences but a 

headache....Chances are today you would be a felon etc....Frankly I am not sure HOW you 

begin to unravel a system gone mad...but NOT with parole boards who are pretty well geared 

to not letting anyone out....Change the LAWS that brought us here to begin with. 

 

Counsellor • 2 months ago  

We could begin with the concept of "parole" and Parole Boards. 

These would be initial steps (that could provide us with experience for other modifications). 

We could expand upon the concept of "parole" into "alternative conduct & living conditions," 

similar to "alternative sentencing" conducted on specific classes of cases at some point post-

sentencing. 

https://disqus.com/by/Daniel_Luke/
http://www.cato-unbound.org/2015/09/14/daniel-damico/why-nations-jail#comment-2253673329
http://www.cato-unbound.org/2015/09/14/daniel-damico/why-nations-jail#comment-2255079918
https://disqus.com/by/disqus_xQTdiKMUvK/
http://www.cato-unbound.org/2015/09/18/mike-riggs/better-question-how-do-we-unjail#comment-2266154849
https://disqus.com/by/Counsellor/
http://www.cato-unbound.org/2015/09/18/mike-riggs/better-question-how-do-we-unjail#comment-2262870039
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That would require an "enhanced" Parole Board; probably calling for a re-designation, such as 

"Corrections Adjustment Boards." The costs would likely be more than covered by reductions 

in incarceration costs. A system would evolve for disinterested case analysis that would differ 

markedly from the present Parole systems. This could be developed to facilitate "re-entry" by 

virtue of changes in the public perceptions of the complexion of offenses whose "corrections" 

are subject to modifications. 

That would be a long shot to set up, but could start with a very select segment of offenses and 

"offenders." Then be expanded. 

But, beyond that, if it were to work out, All jurisdictions could then set up incarceration 

population revue boards, with permanent staffs, that would function as if there were a Judicial 

Order to reduce the population because of overcrowding or unsafe conditions, to constantly 

select portions of the population (by some norms) as optimum for the reduction and least 

"harm" to society. The authority here would override original sentencing with some 

exceptions. 

 

Westmiller • 2 months ago  

I can't imagine what would tell us the reasonable rate of incarceration, if not the fact that it 

was about 1/1,000 for most of the 20th century and every other civilized country in the world 

is at the same 1/1,000 ratio. Eight times that rate is not just excessive, it's ludicrous. 

The sentencing guidelines seem purely incidental to the incarceration rate. The effect of laws 

mandating extreme minimums and the arbitrary federal sentencing guidelines tie the hands of 

any honorable judge. No small number of judges have complained that their incarceration 

sentence was unthinkable, but required by law. 

 

Patricia Williams Westmiller • a month ago  

I totally agree...Convincing the American public that they are constantly under threat has 

made it easy for politicians to manipulate the electorate. Just say "sex offender" and 99% 

react in the same way....They never realize, until it happens to them or a loved one, that they 

can become a "sex offender" by peeing behind a bush or coming out of their shower naked 

without closing the blinds. I personally know of such a case....We have built a culture of total 

paranoia where no one seems to have the time, or even the interest to determine the true facts 

of any allegations...and if anyone DID care AND had the authority to follow their 

conscience..,it would endanger their career..."go along to get along" has become the rule of 

the land 

+++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++ 

 

 

 

https://disqus.com/by/Westmiller/
http://www.cato-unbound.org/2015/09/18/mike-riggs/better-question-how-do-we-unjail#comment-2261822735
https://en.wikipedia.org/wiki/File:U.S._incarceration_rates_1925_onwards.png
https://en.wikipedia.org/wiki/List_of_U.S._states_by_incarceration_rate#Comparison_with_other_countries
https://disqus.com/by/disqus_xQTdiKMUvK/
http://www.cato-unbound.org/2015/09/18/mike-riggs/better-question-how-do-we-unjail#comment-2261822735
http://www.cato-unbound.org/2015/09/18/mike-riggs/better-question-how-do-we-unjail#comment-2269121537
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Concerning Essay Gelb 

Westmiller • a month ago  

Although the feds try hard to incentivize state police powers and legislators to conform with - 

and enforce - federal laws, it is still true that every state responds differently. According to the 

DOJ: 

"Between 1994 and 2004, the number of felony convictions in State courts increased 24%. 

94% of felony convictions occurred in State courts, the remaining 6% in Federal courts 

7 in 10 convicted felons in State courts were sentenced to incarceration." 

http://www.bjs.gov/index.cfm?t... 

+++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++ 

Concerning Essay Karstedt 

Westmiller • a month ago  

If it is true that "we do it because we can" ("we" being society and "can" is having the power), 

then "we" are in a very sorry state. We ought to be doing incarceration because it is just, not 

because it is a convenient method of ostracism for non-conforming behavior. 

What is missing from most of these articles is a concept of justice being guided by the defense 

of individual rights. If we pursue penalties for "crimes" without victims only because we can, 

then we have no system of justice. Absent a principle of "just deserts" for acts that injure 

others, all of the technical foibles and faults of the penal system are irrelevant. 

++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++ 

 

https://disqus.com/by/Westmiller/
http://www.cato-unbound.org/2015/09/23/adam-gelb/laboratories-incarceration#comment-2277213043
http://www.bjs.gov/index.cfm?ty=pbdetail&iid=909
https://disqus.com/by/Westmiller/
http://www.cato-unbound.org/2015/09/24/susanne-karstedt/great-facts-new-facts-end-us-mass-imprisonment#comment-2272570980

